STATE OF NORTH CAROLINA
ORANGE COUNTY

ENCROACHMENT AND LEASE AGREEMENT

This Encroachment Agreement, made this | 2™ day of
AN 0N Gy ,» 1996, by and between BellSouth Carolinas PCS,
L.P., a Delaware Limited Partnership (the "Licensee"), and the
Town of Chapel Hill, a municipal corporation under the laws of
North Carolina (the "Town").

WITNESSETH THAT:

WHEREAS, the Licensee desires to encroach on the public
right of way designated on the southern margin of Cleland Road as
shown on the attached Exhibit A dated June 24, 1996, for the
construction, installation, and/or erection of a tower for the
purpose of providing wireless transmission of telephone signals
(personal communication system) and the right to install and
maintain associated utility wires, cables, conduits, and pipes
over, under, or along a 20 foot wide easement from the nearest

connection, and;

WHEREAS, the Town owns and maintains the public right of way
at said location;

NOW, THEREFORE, for and in consideration of the sum of
$12,000 per year, for the first year, with an annual three
percent (3%) increase thereafter, for the life of this Agreement,
and in consideration of the mutual covenants and conditions set
forth herein, the Town grants to the Licensee a license to
encroach upon the right of way at the location described above to
construct, install, erect, and maintain the above described
encroachment in generally the location shown on the attached map
in Exhibit A, together with the right of ingress and egress
within said area whenever the same is necessary for the purpose
of inspecting, maintaining and/or repairing said encroachment.

This Encroachment and Lease Agreement is subject to, and
conditioned upon, the following covenants and provisions.

1. This Encroachment and Lease Agreement shall be binding
upon the Town's and Licensee's respective successors in interest

or title.

2. The Licensee, and his/their successors in interest and
title, shall be responsible for construction, reconstruction,
maintenance and repair of the above described encroachment at

Licensee's expense.

3. The Licensee shall comply with any applicable Town
ordinances, regulations and policies regarding construction and
maintenance of said encroachment.




4. The Licensee, and Licensee’s successors in interest or
title, agree to defend, indemnify, and hold the Town of Chapel Hill
and its employees and agents free and harmless from and against any
and all damages, settlements, charges, professional fees or other
liabilities of every kind arising out of or relating to any and all
claims, actions and proceedings in connection with or arising
directly out of the construction, installation, maintenance, or
erection wupon the right-of-way authorized by the Agreement
excepting, however, such liabilities and losses as may be due to or
caused by the acts or omissions of the Town or its employees or
agents.

5. The Town may, upon 180 days’ written notice by the Town
Manager, or as otherwise required by the terms of the Franchise
Ordinance, require relocation or removal of all or a portion of
said encroachment at the Licensee’s expense, or at the expense of
Licensee’s successors in interest or title, to allow street
improvements in the right of way or for other necessary public
purposes, and upon said relocation or removal of this license and
encroachment and lease agreement shall thereupon terminate and
cease.

6. The Licensee, and Licensee’s successors in interest and
title, agrees to prudently maintain the facility in accordance with
applicable law so as to not adversely affect the public health,
safety or welfare.

7. If Licensee allows additional parties to attach to its
tower, the Town shall receive the income, whether provided as rent
or otherwise, from said use.

8. The Town shall have the right to attach its radio
communications equipment to the tower at no charge to the Town at
a height of 60 to 65 feet so long as said use by the Town does not
adversely affect the service provided by Licensee.

9. Initial Term and Rental. This Encroachment and Lease
Agreement shall be for an initial term of five (5) years, beginning
/Yew i15,/%6, at an annual rental of $12,000 (with a three percent
annual increase beginning in the second year and each year
thereafter) to be paid in advance to the Town in equal monthly
installments on the first day of each month during the term;
provided, however, that if the Franchise Ordinance (as defined
herein) is terminated or revoked, Licensee shall have no further
obligation to pay any rental or other amounts due under this
Agreement after the date of such termination or revocation.

10. Extension of Term. Licensee shall have the option to
extend the term of this Encroachment and Lease Agreement for one
(1) additional consecutive five (5) year period. The option for an
extended term shall be deemed automatically exercised without
notice by Licensee to Town unless Licensee gives Town written
notice of its intention not to exercise any such option, in which
case the term of this Agreement shall expire at the end of the then
current term. All references herein to the term of this Agreement




shall include the term as it is extended as provided in this
Agreement.

11. Extended Term Rental. The annual rental for the extended
term shall be payable in the same manner as the annual rental for
the initial term, including 3% annual adjustments.

12. Governmental Approvals. This Agreement is subject to
Licensee’s obtaining and maintaining in effect all certificates,
permits, licenses and other approvals required by governmental
authorities for its use of the property. If at any time during the
term of this agreement, Licensee is unable to use the property for
a communications facility in the manner intended by Licensee due to
imposed governmental conditions or requirements, or any necessary
certificate, permit, license or approval is rejected or any
previously issued certificate, permit, license or approval is
canceled, expires, lapses, or is otherwise withdrawn or terminated
by the applicable governmental authority, or soil boring tests or
radio frequency propagation tests are found to be unsatisfactory so
that Licensee, in its sole discretion will be unable to use the
property for a communications facility in the manner intended by
the Licensee, Licensee shall have the right to terminate this
Agreement by written notice to the Town and all rentals paid to the
Town prior to the termination date shall be retained by the Town.
Upon such termination, this Agreement shall become null and void
and the Town and Licensee shall have no further obligations to each
other under this Agreement other than Licensee’s obligation to
remove its property as hereinafter provided.

13. Removal of Improvements. Title to all improvements and
equipment constructed or installed by Licensee on the property
shall remain in Licensee, and all improvements and equipment
constructed by Licensee shall at all times be and remain the
property of Licensee, regardless of whether such improvements or
equipment are attached or affixed to the property. Licensee, upon
termination of this agreement, shall, within a reasonable period
not to exceed sixty (60) days from the date of such termination,
remove all improvements, fixtures and personal property constructed
or installed on the property by Licensee and restore the property
to its original above grade condition, reasonable wear and tear
excepted. Notwithstanding the preceding sentence, in the event the
Town revokes Licensee’s franchise pursuant to the Franchise
Ordinance, Licensee shall have a period of one hundred eighty (180)
days from receipt of written notice of revocation in which to
complete such removal and restoration and, if Licensee fails to so
remove its equipment within such time period, the Town shall have
the right to remove such equipment and to draw funds from the
letter of credit or call upon the guarantee required under the
Franchise Ordinance to cover its costs. Notwithstanding the
foregoing, the Town may require the removal of said equipment in
such shorter period as the Town may determine in the event the Town
Manager determines said removal is necessary for public safety
purposes. In such event the Town will provide as much advance
notice as is reasonably feasible to Licensee.




l4. Use. Licensee shall use the Property for the purpose of
constructing, maintaining and operating a communications facility
and uses incidental thereto, which facility may consist of such
buildings as are necessary to house telecommunications equipment
and for related office space, a free standing monopole or three
sided antenna structure of sufficient height, as determined by
Licensee but not greater than 70 feet from the ground elevation at
the base of the pole, now or in the future to meet Licensee’s
telecommunications needs and all necessary appurtenances.

Licensee, at Town’s option, may erect a self-supporting tower
or a guyed tower suitable for its proposed use. Should Licensee
choose to erect a guyed tower, the Town hereby grants an
appurtenant easement to Licensee in, over, and across the property
owned by the Town, as is deemed necessary by the Licensee or its
successors or assigns, for the purpose of anchoring, mounting,
maintaining, repairing and replacing guy wires extending from
Licensee’s tower. The easement granted herein shall extend such
distance from the Licensee’s tower as is reasonably necessary to
properly support said tower with the area over which such wires
extend being considered a part of the easement area and the leased
property, provided that said wiring and anchoring shall not
interfere with other public facilities in said right of way. The
Town grants Licensee the right to clear undergrowth, or other
obstructions and to trim, cut, and keep trimmed and cut, all tree
limbs which may interfere with or fall upon Licensee’s tower or the
tower’s guy wires or the Licensee’s other improvements. Licensee
shall not remove trees from the encroachment and easement areas
authorized herein.

15. Hazardous Substances. Licensee, by entering this
Agreement, assumes no responsibility or liability for the presence
of hazardous substances on, under or around the property as long as
the hazardous substances were not generated, stored, disposed of,
or transported to, on, under or around the property by Licensee or
its employees, agents or contractors. The Town, by entering this
Agreement, assumes no responsibility or liability for the presence
of hazardous substances on, under or around the property generated,
stored, disposed of or transported to, on, under or around the
property by Licensee or its employees, agents or contractors or
otherwise resulting from Licensee’s use of the property. For
purposes of this Agreement, "hazardous substances" shall mean (1)
any substance which contains gasoline, diesel fuel or other
petroleum hydrocarbons, (ii) any substance which is flammable,
radioactive, corrosive or carcinogenic, (iii) any substance the
presence of which on the property causes or threatens to cause a
nuisance or health hazard affecting human health, the environment,
the property or property adjacent thereto, or (iv) any substance
the presence of which on the property requires investigation or
remediation under any hazardous substance law, as the same may
hereafter be amended. "Hazardous Substance Law" means the
Comprehensive Environmental Response, Compensation, and Liability
Act, 42 U.S.C. Sec.9601 et seq,; the Resource Conservation and
Recovery Act, 42 U.S.C. Sec.6901 et seq.; the Hazardous Materials




Transportation Act, 49 U.S.C. Sec.1801 et seqg.; the Clean Water Act
33 U.S.C. Sec.1251 et seqg.; the Clean Air Act, 42 U.S.C. Sec.7401

et seq.; the Federal Insecticide, Fungicide and Rodenticide Act, 7
U.S.C. Sec.136 et seqg.; the Toxic Substances Control Act, 15 U.Ss.C.
Sec.2601 et seq.; the Emergency Planning and Community Right to

Know Act (SARA Title III) 42 U.S.C. Sec.11001 et se .; and any
applicable state law or regulation.

16. Franchise Ordinance. 1In connection with this Agreement,
the Town has granted to Licensee a franchise to operate a personal
communications service in the Town of Chapel Hill pursuant to that
certain Ordinance Granting A Franchise to Bell South Carolinas PCS
Limited Partnership to Provide Telephone Services In The Town of
Chapel Hill (96-5-29/0-6) (the Franchise Ordinance), the terms and
conditions of which have been accepted by Licensee. The Town and
the Licensee agree that this Agreement shall automatically
terminate upon termination of the Franchise Ordinance.

17. Opportunity to Cure. If Licensee shall fail to pay any
rental or other amounts payable under this Agreement when due, or
if Licensee should fail to perform any other covenants, terms or
conditions of this Agreement, prior to exercising any rights or
remedies against Licensee on account thereof, the Town shall first
provide Licensee with written notice of the failure and provide
Licensee with a ten (10) day period to cure such failure if the
failure is a failure to pay rental or any other sum of money under
this Agreement, or a thirty (30) day period to cure such failure if
the failure is a failure to perform any other covenant, term or
condition of this Agreement. If the failure is not a failure to
pay rental or any other sum of money hereunder but is not capable
of being cured within a thirty (30) day period, Licensee shall be
afforded a reasonable period of time to cure the failure provided
that Licensee promptly commences curing the failure after the
notice and prosecutes the cure to completion with due diligence.
In the event of a default hereunder that is not cured within
applicable cure periods, or in the event the Town elects to revoke
Licensee’s franchise pursuant to the Franchise Ordinance, the Town
may terminate this Agreement upon One Hundred Twenty (120) days
prior written notice to Licensee.

18. Notices. All notices hereunder must be in writing and
shall be deemed validly given on the date when deposited in the
United States mail, by certified mail, return receipt requested,
addressed as follows (or to any other address that the party to be
notified may have designated to the other party by like notice at
least ten (10) days prior thereto):

Licensee: BellSouth Carolinas, PCS, L.P.
c/o BellSouth Personal
Communications, Inc.
120 Southcenter Court, Suite 200
Morrisville, North Carolina 27560
Attention: Real Estate Manager




Town The Town of Chapel Hill
306 North Columbia Street
Chapel Hill, North Carolina 27516
Attention: Town Manager

The parties may substitute recipient’s names and addresses by
giving notice as provided hereunder. Rejection or refusal to
accept delivery of any notice, or the inability to deliver any
notice because of a changed address of which no notice was given,
shall be deemed to be receipt of such notice.

IN WITNESS WHEREOF, the parties hereto have set their hands and
affixed their

respective seals the day and year first above written.

TOWN OF CHAPEL HILL

o (. Ol Lo,

Print Name:

Title:

This instumern: &

I the manner recy.rod &

-~ - o
Gavernment Budger and Conirgemyu... i
/‘KZ L s / )) f 8&‘%’\-—/‘/

Financa Directog

Town Xttorney 7/

BELL SOUTH CAROLINAS PCS, L.P.
a Delaware Limited Partnership (SEAL)




ATTEST:

/ Anye o o3
UM MR bl

By: BELILSOUTH PERSONAL
COMMUNICATIONS, INC., a Delaware
Corporation, General Partner

,,/5;zfi§i::j7‘\ ~
By: - /
Er{ﬁ€¢§;;e: Szgﬁ(( ;:1?K:3

Title: (g ex ijﬁﬁjd \

(i Secretary

(Affix Corporate Seal)




STATE OF NORPH-CAROLINA Georgi®
COUNTY OF I |ton

/hm/ mee KQJ‘H’T a Notary Public in and for said

County &nd’/State, do hereby certify that on this day personally
came before me l{}m\/ 0. Richard s , with whom I am
personally acquaintéd, who bei‘ngfby duly sworn says that

5 ,

Scoft Fox is the P he said Hn
: - , is the gﬁ £ e

1L Lomy /. ons, ¢.the corporatlon descrjibed in and
which executed the foredgoing instrument; that he‘knows the
common seal of said corporation; that the seal affixed to said
instrument is said common seal; that E}l name of the corporation
was subscribed her%%i by the said P éf‘Ldent and that the said

VitkPresident and ’fg; subscribed their names thereto and the
common seal was affixed by order of the Board of Directors of said
corporation and that said instrument is the act and deed of said
corporation.

WITNESS my hand and Notarial Seal, this the éﬂﬁday of M p
199 . 7 /

Notary Pdblic

My %?WLLSSJ.OD exﬁl.]éﬁﬁﬁiﬁ

MY COMMISSION EXPIRES FEB. 1, 1999




STATE OF NORTH CAROLINA
COUNTY OF ORANGE

I, a Notary Public in and for
sai County and State, ereby cert%§y that o this day
personally came before me ETED M. 3 l(‘NlOILdSQ%. o Clenk,
with whom I am personal acquainted, who being by duly sworn says
that . is the Town Manager of the Town of
Chapel Hill, a municipal corporation chartered under and by virtue
of the laws of North Carolina and which executed the foregoing
instrument; that he/she knows the common seal of said municipal
corporation; that the seal affixed to the said instrument is said
common seal; that the name of the Town of Chapel Hill was
subscribed thereto by the said Town Manager and that the said Town
Manager and said Town Clerk subscribe their names thereto and the
common seal was affixed by order of the Town Council of the Town of
Chapel Hill and that said instrument is that act and deed of said
municipal corporation.

otary Public

My commission expires:

E%EiﬁL!t? g?n IC;C; —7




Exhibit A Page 1 of 2

to Memorandum of lLease

LEGAL, DESCRIPTION

BELING the area shown and delineated as the "Lease Site™ on Lhe Lease
Exhibit of Site 368-147-A-~CLELAND ROMND prenared for RellSouth Carolinas
PCS, L.P. by Piedmont Olsen Hensley dated April 23, 1996, and atiachea
hereto and made a part hereof ("lLease Exhibit"), such Lease Site beling a
portion of the real property of the Roard of Trustees of the Endowment mind of
the University of Norslh Ceroline at Chapel Hill, «s such real property s
described in that certain deed recorded in Book 549, Page 600, Orange County
Regietry, North Carolina.

TOGETHER WITH a utility easement across the lands of the Lessor in a
location rcasonably designated by the Tenant, or the utility provider installing
the service, SO as Lo provide electrical service to the Lease Site sufficient
to operate the improvements of Tenant on the Lease Site.

TOGETHER WITH @ nonexclusive right and easement for ingress and egress at
all tfimes, on foot or by moter vehicle, including trucks, and for the
installation ond maintcnance of utility wires, cables, conduits and pipes, and
equipment, cver, under, or along lhe existing entrance(s), driveway{s), parking
area(s), roof, elevator(s). stairway(s), landscaped area(s), and open area(s)
located on the property of which the Lease Site is a part extending to
and from the Lease Site as described above to and [rom Lhe adjoining public
right of way. as such adjoining public right of way 1s shown and designated on
the Leaesc Exhibit. -
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