Public Libraries
and the Internet

The Supreme Court Upho/ds Funding Conditions Mandating Internet Filters

hroughout the last decade, the
proliferation of sexually explicit
material on the Internet, as well
as the ease with which it can be accessed

in a public library, has sparked consid-

erable public controversy and debate.
- Urged on by “family values” advocates,
Congress attempted to address the con-

troversy by adopting laws designed to .

eliminate or control the availability of
online pornography on the Internet as
a whole.! As quickly as Congress
adopted these laws, .the courts struck
them down as unconstitutional restric-
tions on speech.?

It appears Congress has finally dis-
covered a winning formula for regulat-

ing problematic Internet content in the -

library; namely, requiring public librar-
ies to impose content-based restrictions
on Internet use as a condition for receiv-
ing federal funding. This strategy passed
constitutional muster this past summer

. when the Supreme Court upheld the
Children’s Internet Protection Act
(CIPA), Congress’s third attempt to
police Internet indecency.® However, an
assurance by the Solicitor Genetal that
adult users could ask libraries to disable
Internet filters, without having to ex-
plain their request, curbs the decision’s
impact on free speech.

Background

Congress passed CIPA in December,
2000 in response to complaints that pub-
lic funds were underwriting library us-
ers’ access to sexually explicit materials
on the Internet.* CIPA requires that, in
order to receive federal Internet subsi-
dies, public libraries install “technologi-
cal protection measures,” or filters, on
all Internet-capable computers to pre-
vent minors from accessing images that
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are obscene, child pornography, or
“harmful to minors.” The law applies
to any library receiving benéfits from the
Universal Service support program (“E-
rate” )6 or grants disbursed under the Li-
brary Services and Technology Act
(LSTA).7 '

CIPA requires that, in order

to receive federal Internet
subsidies, public libraries
install “technological pro-
tection meaéures,” or filters,

on all Internet-capable
computers to prevént minors
from accessing images that

are .obscene, child pomdgraphy,

or “harmful to minors.”

CIPA’s approach to Internet regu-
lation—placing conditions on the re-
ceipt of federal benefits—represents
Congress’s attempt to avoid the consti-
tutional infirmities found in its previ-
ous efforts to regulate the Internet.
Unlike those efforts, CIPA does not di-
rectly proscribe protected speech or
impose criminal sanctions on Internet
content providers.® Instead, it seeks to
induce libraries receiving federal funds
to enforce Congress's desire for a de facto
ban on pornographic Internet content
for all users by requiring libraries to in-
stall Internet filters.

CIPA’s proponents argue ‘that at-
taching conditions to federal funding
that institutions are free to accept or
reject is nothing more than a constitu-
tional exercise of Congress'’s spending
powers, fully justified by the govern-
ment’s interest in protecting minors
from possibly harmful materials avail-
able online. CIPA’s critics, however,

.charge that the law leaves little choice

for libraries and schools needing fund-
ing, since the funding measures targeted
by CIPA are all programs meant to ad-
dress the ‘economic disparity between

* wealthier communities and communi-

ties otherwise unable to afford Internet
access for their libraries. Critics also
fault the law’s requirement that librar-
ies use software known to block large
amounts of constitutionally protected
information on the Internet, while still
allowing significant quantities of sexu-

" ally explicit materials to reach the user.?

Librarians, in particular, object to
CIPA’s imposition of filtering software
on the library user. Long committed to
promoting First Amendment values, li-
brarians view mandatory Internet filter-
ing as an unconstitutional prior restraint

- on protected speech,'® and they imme-

diately identified CIPA as a threat to
libraries’ ability to provide free access
to information on the Internet.

. The American Library Association
(ALA) and the American Civil Liber-
ties Union (ACLU), together with a
group of public libraries, library users,
and Internet publishers, filed lawsuits
challenging CIPA’s constitutionality.!!
The suits alleged that the conditions
CIPA placed on the receipt of federal
funding were facially unconstitutional
because CIPA compelled libraries to
violate the First Amendment rights of

ATTACHMENT 7



T

¢

library users and surrender their own
First Amendment rights, or forfeit fund-
ing.? The case proceeded under CIPA’s
provisions for expedited review.!?

. After a two-week trial on the mer-
its, a three-judge panel in the Eastern

District of Pennsylvania unanimously

found CIPA to be facially invalid.™
Central to the panel’s decision was its
conclusion that public libraries create a
public forum when they provide
Internet access to users.’* That conclu-
sion required the panel to apply strict
scrutiny to CIPA’s mandate requiring
the use of filtering software on public
library terminals.'¢

The panel determined, first, that
the government possessed a compelling
interest in preventing the distribution
of child pornography, illegal speech
found to be obscene, or, in the case of
minots,materials found to be obscene as
. to minors.!” However, it ruled that the
mandated use of commercial filtering
software on public library Internet ter-
minals was not narrowly tailored with
respect to the government's interest in
stopping dissemination of illegal speech
or speech proscribed for minors.!®
“[Al]ny filter that blocks enough speech

to protect against access to visual de-

pictions that are obscene, child por-
nography, and harmful to minors will
necessarily overblock substantial
amounts of speech that does not fall
within these categories.” The govern-
ment could not justify restrictions on
constitutionally protected speech on the
ground that such restrictions were nec-
essary to suppress the distribution of il-

legal speech.?” Moreover, a provision

permitting librarians to disable filters did
not cure the law’s constitutional infir-
mities because requiring patrons to iden-
tify themselves in order to access sensi-
tive or disfavored content imposed an
unconstitutional burden on the user’s
right to access information.?! The panel
concluded by enjoining the federal gov-
ernment from withholding funds from
any public library for failing to comply
with CIPA.22

The Supreme Court

Plurality Decision

The government immediately sought
Supreme Court review of the panel’s
judgment. One year after the district

Librarians, in particular, object to CIPA's imposition of filtering

software on the library user. Long committed to promoting First

Amendment values, librarians view mandatory Internet filtering

as an unconstitutional prior restraint on protect_ed speech, and
they immediately identified CIPA as a threat to libraries’ ability

to provide free access to information on the Internet.

court panel filed its judgment, the Su-
preme Court reversed that decision by
a 6-3 vote.? Justice Rehnquist, writing
the plurality opinion on behalf of Jus-
tices O’Connor, Scalia, and Thomas,
concluded that CIPA did not induce li-
braries to violate their patrons’ First
Amendment rights when it required

-public libraries to install filters as a con-

dition of receiving federal assistance to

.provide Internet access.?*

In rejecting the plaintiffs’ consti-
tutional claims, the plurality refused to
adopt the librarians’ view that public
libraries create a public forum when they
provide Internet access.” Instead, the
plurality found that, in developing col-
lections, librarians traditionally exercise
a content-based judgment in deciding

- what materials are provided to patrons,

and collecting only materials of “requi-
site and appropriate quality,” in pursuit
of the public library’s mission to “facili-
tate learning and cultural enrich-
ment.”? The plurality, comparing a pub-
lic library’s decision to provide Internet
access to a public television station’s
exercise of journalistic discretion?” and
the NEA’s mandate to make esthetic,
content-based judgments in awarding
grants based on excellence,”® deter-
mined that public forum analysis and
the heightened judicial scrutiny that
accompanies forum analysis were in-
compatible with the discretion public

 libraries necessarily exercised in devel-

oping collections.?” “In deciding not to
collect pornographic material from the
Internet, a public library need not sat-
isfy a court that it has pursued the least
restrictive means of implementing that
decision.”® .
Further, the plurality dismissed the
dissenting justices’ objection that gov-
ernment-mandated Internet filtering
blocked adult users’ dccess to substan-
tial amounts of non-obscene, constitu- -
tionally protected speech. Pointing to
the provisions within CIPA that permit-
ted librarians to unblock or disable the
filter for an adult user at the user’s re-
quest, the plurality found no constitu-
tional difficulties with CIPA's filtering
mandate.”! Similarly, the plurality re-
fused to consider the plaintiffs’ alterna-
tive claim—that CIPA imposed an un-
constitutional condition on the receipt
of federal funds. Reiterating the Court’s
earlier holding in Rust v. Sullivan, the
plurality emphasized “when the Gov-
ernment appropriates. public funds to
establish a program it is entitled to de-
fine the limits of that program,”?and

~ “[t]o the extent that libraries wish to

offer unfiltered access, they are free to
do so without federal assistance.”™?

Breyer’s Proposal for

Intermediate Scrutiny

While concurring in the plurality’s judg-

ment, Justice Breyer repudiated the
continued on page 18

Deborah Caldwell-Stone is Deputy Director for the Ameri-
can Library Association's Office for Intellectual Freedom, where
she works on projects addressing privacy and censorship in
the library. Prior to joining the ALA, she was an appeliate
fitigator practicing before the state and federal courts in Chi-
cago, lllinois. She graduated with Honors from Chicago Kent

College of Law.

. .
November{December 2003 Vol. 44, No. 6 - 11



PuBLIC LIBRARIES

continued from page 17

plurality’s decision to analyze CIPA “as
if it raised no special First Amend-
ment concerns.”* CIPA, he observed,
“directly restricts the public’s receipt of
information” through limitations im-
posed by Congress upon “two critically
important sources of information”—
public libraries and the Internet.*® But,
according to Breyer, it does so by requir-
ing “selection” or “editing” of informa-
tion, a function libraries properly engage
in through necessity (due to scarce re-
sources), or by design (due to deliber-
ate collection development policies).*
Because libraries are entitled to exercise
such discretion, Breyer would not apply
strict scrutiny to CIPA’s “selection”
" requirements.’” Instead, Breyer argued
for a form of “heightened scrutiny,” to
be applied whenever a government-im-
posed speech restriction involved “com-
plex competing constitutional interests,”
or where government-imposed speech
restrictions were potentially justified
by “unusually strong governmental
interests.”® Such “heightened scrutiny”
required an analysis of whether CIPA’s
restrictions were disproportionate in
light of the justification for the law.”
According to Breyer, CIPA met the
constitutional demands imposed by
heightened scrutiny. The legislation
sought to restrict minors’ access to ob-
scenity, child pornography, and materi-
- als harmful to minors, a government
objective he found “legitimate” and
compelling.® At the same time, CIPA
also contained an exception that al-
lowed librarians to unblock a particular
Web site or disable the filter when asked
to do so by an adult user, which limited
CIPA’s harms to protected speech
activities.* Given the user’s ability to
request disabling of a library's filter—a
burden Breyer saw as “comparatively
small”—the speech-related restrictions
imposed by CIPA were not dispropor-
tionate to its stated purpose of protect-
ing children.*

Kennedy: Ability to

Unblock Filters is Key

Justice Kennedy’s concurring opinion
provided the sixth vote upholding
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CIPA. Dispensing with any analysis of
the plaintiffs’ arguments concerning
public fora or unconstitutional condi-
tions, Kennedy was brief, curt, and to
the point. “If, on the request of an adult
user, a librarian will unblock filtered
material or disable the Internet software
filter without significant delay, there is
little to this case.”

Kennedy relied upon the represen-
tations made by Solicitor General
Theodore Olsen, who assured the nine
justices that CIPA permitted libraries to
disable the filtering in its entirety, or
unblock specific sites at the request of a
patron, without requiring the patron to
explain why unfiltered Internet access
was being requested.* Further noting

_ that the findings of fact below failed

to demonstrate any significant burden
on adult library users’ ability to access
the Internet, Kennedy concluded CIPA
was constitutional on its face.” He is-

* sued a warning, however, alerting the

government and libraries alike that
implementing CIPA’s unblocking pro-

_visions was key to preserving the law’s

constitutionality:

If some libraries do not have the
capacity to unblock specific
websites or to disable the filter
or if it is shown that an adult
user’s election to view constitu-
tionally protected Internet ma-
terial is burdened in some other
substantial way, that would be
the subject for an as-applied
challenge, not the facial chal-
lenge made in this case.*

The Agencies Weigh In

On July 24, 2003, the Federal Commu-
nications Commission (FCC) issued its
order outlining its rules for implement-
ing and enforcing CIPA in the wake of
the Supreme Court’s decision uphold-
ing the law.’ The order reinstates the
FCC’s original Order implementing
CIPA for public libraries.® Acknowl-
edging that public libraries require time
to procure and install filtering software,
the FCC granted public libraries receiv-
ing E-rate discounts for Internet access
or internal connections a one-year time
period to come into compliance with

- CIPA.* Thus, public libraries receiving

E-rate discounts for Funding Year 2003

(July 1, 2003 through July 1, 2004) are
required to certify that they-are either
already compliant with CIPA, or “un-
dertaking efforts” to comply with CIPA
by Funding Year 2004 (July 1, 2004
through July 1, 2005).%° In the con-
text of CIPA, “undertaking efforts”
means “undertaking such actions in-
cluding any necessary. procurement
procedures, to put in place an Inter-
net safety policy and technology pro-
tection measures meeting the require-
ments [of CIPA].”*! In the view of
the FCC, libraries taking action to com-
ply with CIPA’s filtering requirement
during the present funding year will
likely “prepare a budget for the pur-
chase of software and related costs, de-
sign, procure, andfor order software

appropriate to their systems, install

the software and implement a procedure
for unblocking the filter upon request
by an adult.”s? :
The FCC’s decision to highlight
the library’s rieed to prepare procedures
to unblock the library’s Internet filter
for adult users clearly reflects the FCC's
interpretation of the Supreme Court’s

. plurality decision. In setting out the rea-

soning of the Court, the agency empha-
sized that “the Supreme Court found
that CIPA does not induce libraries to
violate the Constitution because pub-
lic libraries’ Internet filtering software
can be disabled at the request of any
adult user.”>

The Institute for Museum and Li-
brary Services (IMLS) has issued its own
guidance for those libraries not subject
to FCC guidelines; that is, those librar-
ies not receiving E-rate discounts but
which are receiving funding for Internet
access and computer hardware through
grants made under the Library Science
and Technology Act.’* Like the FCC,
IMLS is giving libraries one year to com-
ply with CIPAs filtering mandate, re-
quiring libraries not currently in com-
pliance with CIPA’s filtering require-
ments to certify, during the current
funding year {Program Year 2004 ), that

* they are “undertaking efforts” to com-

ply with the law by the next funding
year (Program Year 2005).% Libraries are
expected to be in full compliance with
the law by the next funding year.* IMLS
further tracked the FCC’s order by quot-
ing the FCC’s paraphrasing of the



Supreme Court decision in its guidance
to grant recipients.”’

Bottom-Line Guidance

Despite the Supreme Court’s 6-3 vote
to uphold CIPA, the fractured opinions
undergirding the plurality decision sug-
gest the decision’s scope will be rela-

tively limited. While four justices failed

to find any constitutional problems with
CIPA, the remaining five justices sig-
naled their clear discomfort with impos-
ing mandatory content-based restric-
tions on adult users’ Internet access. The
case should not be seen as a sound basis
for predicting what the Supreme Court
will do when faced with future First
Amendment claims concerning the

Internet or public libraries, nor should
it be interpreted as a wholesale endorse-
ment of mandatory filtering within pub-
lic libraries.

Attorneys assisting public libraries
in complying to with CIPA’s mandates
should take care to understand the regu-
latory environment surrounding CIPA.
Under CIPA, only the FCC and the
Director of the Institute of Library and
Museum Sciences are provided with an
explicit right to issue regulations and to
penalize libraries for failing to comply
with CIPA.*® CIPA does not create a
private right of action, and individuals
dissatisfied with a library’s impléementa-
tion of the statute are limited to report-
ing any alleged violations of the law to
the FCC or the Director of IMLS.%
CIPA does not impose criminal penal-
ties, but provides, instead, for the with-
holding and reimbursement of benefits

when a library fails to comply.® In this

regard, the greater risk of future litiga-
tion arises from library patrons using the
First and Fourteenth Amendments to
mount an “as applied” challenge to
CIPA’s restrictions.
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