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November 19, 2004

VIA TELEFAX and U.S. MAIL
969-2063

Ralph D. Karpinos, Esq.
Town of Chapel Hill

306 N. Columbia Street
Chapel Hill, NC 27516

Re:  UNC Faculty-Staff Recreation Association

Dear Mr. Karpinos:

To follow up on our phone conversation on November 11, 2004, I talked further with my
client and learned that the lease provided to the Town by the UNC Property Office has been
superceded by a lease made by and between the State of North Carolina and the University of North
Carolina Faculty-Staff Recreation Association on July 8, 1976, as amended by that certain
Amendment to Lease dated December 4, 1978 and that certain Second Amendment to Lease dated
October 27, 1986 (collectively, the “Lease”). A complete copy of the Lease follows for your
reference.

It is my understanding from my conversation with you, and from my review of the
memorandum from Cal Horton dated November 15, 2004, that the Town is relying on language
contained in the old lease for the authority to assess ad valorem taxes against the leased premises (the
“Property”). The 1986 Second Amendment amends the language at issue at paragraph 1(€) which
reads in relevant part . . . Lessee agrees to maintain and keep the Premises and the Improvements
in good repair and tenantable condition and to pay ad valorem taxes and the assessments for any
municipal improvements, if any, that may be lawfully assessed against the Premises and/or the
Improvements.” This amendment clearly shows an intent among the parties that Lessee would pay
ad valorem taxes “if any” were “lawfully assessed.” The 1986 change to the language at issue
logically follows the holding of In re Appeal of University of North Carolina, 300 N.C. 563 (1980),
the Carolina Inn case, that, based on the North Carolina Constitution, property owned by the State
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was exempt from ad valorem taxation “regardless of the purpose for which the property is held.”

In light of the foregoing, I look forward to hearing from you that the Town will no longer
condition the issuance of the Faculty Club’s special use permit, and the compliance therewith, on
the payment of ad valorem taxes. There is nothing in the Lease from which the Town can derive the
authority to assess ad valorem taxes against the Property. Thank you for your consideration of this
matter and please let me know if you have any questions or need additional information.

Sincerely,

LAY fkre—

William A. Anderson, III
FOR THE FIRM

c: Ben Allred via mail with enclosures
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STATE OF NORTH CAROLINA
COUNTY OF DURHAM

STATE OF NORTH CAROLINA
TO

) UNIVERBITY OF NORTH CAROLINA
PACULTY STAPP RECREATIOR ASSOCIATION, INC.

d
SECOND AMENDMENT TO LEASE

68-7D15



ms LEAS! lnl- and aatered :l.nto thu the
. 1976, by and betn‘u the STATE Ol m cuol.m.

. Mro:l.nnfcar refcn'od to u Lessor, and UNIVERSITY OF m cum.m w:um

STAFF xnm_tnnou 'ASSOCIATION, - noconom;'xn. hereinafter referrad to as ch(-.
NIINESSETH:

. mu. wmns, the Leuee is = eorpont!.on organized and cxilt:lu uadcr
.the 1-.“ of the State of !!or:h Carolina, w!.t:h its Ptl.nc’.ptl otﬂce located in
the Town o£ cmu.nul, State of North Carolina, and is ewmpowered under its .
Articles of Incorporation (chnrtcr) to take, receive, hol.d title t:o. manage,

mttgnao, sell, or otherwise deal in and wich rul pronrty, and improvements .

u:lt:ultod :hcrean. and

mms. the Lessee has prcvinully held this property mldlx Py

’ nrlicr lease, entered into hatween l:heu same partiu on. ery 16. 1971.

and since the time of entering the prior lease a junior nortug- Ludobtodma

has been incurred by the I.uue whir.h nakes a new ngueuat bet:m theu

A.pu'uee necessary, and; o

WHEREAS, the 1} has exp d a desire to lesse the property

hereinafter described, subject to the terms snd conditions herainafter:set

out, for the purpose of providing recreational and ‘socisl activities to the

-membera of the University of North Carolina Faculty-Staff Recreation Associa~.

tion, Incorporated, including, hut mot limited to, facilities for swimming -

and tennis and phygtomd and clubhouse !aenitin,: and

WEEREAS, The Univeraity of North Carolina at Chapel M1l on the m\.

day of _ December ' , 1975, has requasted the Department of

. i . .
Administration of the State o! Honh Cnrolim to dispose of by lease the rul._}_‘
ptoperty herein ducribed. as -uthor:uad by chnptar 143 and Chlpnr 146 of

th. Gcnanl Statutes of North Curolim, for the purposes herein oxmruled; nd




umms, the sxacution of thin agreevent for M on behalt -of the

su 3 ot‘ North Caroliua bas been duly approved by the Goumr aml Coundl
o! sutc by renl.ution ndopt.d at a m:mg held :I.n the ci:y ot m.:l;h.

u.. Sth d.y of dpril , 1976, )

B, TREREFORE, for and in eomaanum of the tem -na eoudi.t.i Y
hmmﬂ:cz set forth, the Lessor he:eby leuea unto the huee

: dou hereby ‘accept as tenlmt of thn uuor, a certain lot ot parcel- of land
aocated southeest of tne Towa of Chapel Eill, in Durhan cmty Fortl
cm).m. aud more particularly described as follows:

BEING all of that certain tract or parcel of land,
“situsted, lying snd being a short distance southeast
‘of the Town of Chapel Hfll, North Carolins, lyimg in
‘Durham County, North Carolins, and BECINNING at a -
-stake on the South side of the Barbee Chapel Road,
a sbort distance South of its intersection with
Mason Yarm Road-East, and runming thence South 36
" degrees 19 minutes East 840.00 feat to a stake;
running thence South 18 degrees 30 minutes West
-810.00- faat to a stake; rvnning thence North 77 de~
grees 45 minutes West 525.00 feet to a stake; runn=
.ing thence South 42 degrees 50 minutes West 370.00
fest to a stake; running thence South 82 degrees s
10 mioutes West 140.00 feet to a stake; rumming
hence North 58 degrees 0:0° minutaes West 190.00

-fest to a stake} running thence North 15 degrees -
.10 minutes West 300.00 feer to a stake; rumming
thence Worth 43 degrees 55 minutes East 430,00 .
_feet to a stake} running thence North 24 degrees '_ :
17 wihutes East 387.93 feet to a stake; running .

- thence North 21 degries 34 minutes East 435.45

" feat to a stske; ruming thence Forth 59 degrees.
50 mdnutes Rast 329.18 feet to a stake, the poimt
and place of BEGINNING, containing 28 acres more
or less, and being a part of the same property
willed to the University of Ibrth Carolina by

- Maxy B. Masou.

mrmmmzmusmvxmmmmmumm
1. The Luu end Agreemsnt shall begin on the E dny of
{‘&" e + 1976, and, unhu sooner ter-nlmtod as heretn pro-

vidul. slun exilt nnd conttnu for a ten of luncty-m.n (99) yura. '

2, Upon temiuution of this lease lnd agrnmnt 011 of the :luptw

ments made snd cmr.:ucud on thc proprty cowred by c'hio l.ule llull

belong to the Leasor. O . ) ‘ o
) 3.‘ 'm- Lesses ngtuu to puy ad vnlom uma o tbe ]u'opor u:d.ng_
m:hor!.tuu ou ﬂu tul propetty ewu'od hy :u- leno md uruuut lnd

upon the uprovomu vhich are con-ttucud :hluon ot unnn.ed therein.




'.l‘lu l.euee hcnby cxprully \uinl any dnfm- to pnyant

becms thc fu -!.-ph uth to the uid pmpdl’t, u-uu l.n thg luu of

'nor:hcuonn. I S ,..;,..'95

A, :l'be Lessas ngmc thnt the pzopcrty cmtﬂl 'by :hh lun and

ngtuunt will not bn subleased without vtitten perrl.nian o! the I.uut'. C
acting through _'!ha University of North Carolina at Chapel Hill, Morth .

. H

" floavortna. - - B S

5. The Lnuu agrass that the ‘propetty covcud by nis lease ot .

. a;ru-ent. as long as :ho property remains in the pouu ;

shall be used for recreational and socisl purposes of ’r.bo
{| caxolina !aeuicy-sp,ff Recreation Associstion, Incorporat
6, With regard to improvements to be situated on

. ¥ - .
cavered by this lesse aud agresment, che Lessee agrees:

the pmetcy. and the cost of i.lptomtl heve the }
prior approval of the Lu-or. acting thro h the
' administrative authority of The Univarsity of North '_" o

Carolina at Chapel Hill,
That- all mprovunnta on and to the property col'\fnn )

" ! to the regulations ‘of tha rm of Chapel Hf€11 Pl . ‘__A

’ '.Board.

.:(é); m: all improvements on and to the proparty comply’
 '_with the Building Regulations of the Town qf Chapel

{d) ;"rhnt a1l loans for improvements to be constructed on

© this property have the prior approval of Lesmor,
. acting thrm;gh the administrative nnthni’it, at thc ’
© University of North Carolina, Chapel Hill, North

Carolina.:

.5'17."_ 'ﬂw Iaenee urus to keep nnd maintain t.h. ym ty eovored by

thin luu and agreement, as \nll as iuprovcneuta phud [ t.ou, l.n' N
b the U
at Chapel B111, -

accorﬂmco with minimum standards of emell.enu proacribod

administrative authority at The University of North Carol

Forth Carolina.




. 8, Ic 1- underctood uul agreed by md between :ho putiq tht tho
Lemr, ntinx through The Un:luntty of North cmun; at chlpe]. nm. Iotth
' c:ronn, uhall have the right to c;ncell.thh lease nc nny t:inn during tlm
I -term thn-oof, by payin; the totnl of uy fim md ucond mtup mdgb:.a-
ness or by the payment to the Leuu ot to tbe leu]. entniel vhich ho:l.d -
bona fide 1:3:117 enforcaable liens on th‘ ptopur:y u:eordi.n; L0 moutm
uublulwd by Law, . the fair sarket value of the :I.wtmtl loutcd upon ‘
tbn ytope:ty, vhichenr amount h lugu" should -the pattin lnrcto bn mubl
:r.o ngru upon tbe fair wmarket vnlue of “satd mpmmta. then the partiu
chlll aoloct: two dhinterutod peuonl. vho lhlll be. qualiﬂ.od rul estste
nppraiuu, one to be ulectad by the ‘Lessor and one ‘to be seléctsd by the
'Lelul. l.nd the m lhall lelect a third auch npprc:uer' the three. apyrl:l.uxs
lhl.l.l 80 upon the prclnuo, 1nlpec: the improvements and dotem:l.u their Eut
. market value, and report tbei: findings to both the Lessor snd Lum; -uch
nmun;. by ‘the nppniuu lhlll constitute the fair urket u:l.uc of the -
_iqammnt- for thl purpose of this section. -
" In the event that the Lu-or shall pay the mrtuse :hulebtednuu
,nn tln ﬁnptovcmn locltad on chc property, the ri.ghtl .of ﬂu -ortm
| ‘lhnll be ul:lgud to the Lessor and the Lessoxr uy axercise 511 zi.zhtl md

pt:lvilesee thu'cin provided.

9. In the event foreclolur. ptocndingt are instituted mdcr th.

laws of the su:o of North c:rol!.na undct any mortgage or. deed of tm

8 located l:hmon,

covering the premises herein 1 d.or any lwpr
.Ehg Lessor shall have the option tb pay the foreclosing mttsagu(l’)"mdv.z
take ‘an assigmment of all rights of the uortgasu(n) thqronndlg; -_ﬁ such -

event, the Lassor shall have the furtber right to cancel this lesse by pay?i;

1iens on the prop&ty according to priorities estsblished by law, the fui-'
u.rlut v;lua of tln improvenents 1ocatnd upon tlu property, plun pnynnt of
mrtpga 1nd¢bhdun owed under. a mrtygc or deed of tm-t othcr thas: tha
one(s) boing funeloud. lun any n-nunu pci.d to th- foreclosing -ortngu(l)

as- harctofm ut torth, ahmﬂ.d .the pnrtiu h-rcco be unable to agru upua '. s




d:l.-interucod peruonl. wbo -h.u be qul:lﬁld ml esuu mmm m':o
‘e selected by the Lessor and one to be salacted by the l.euu. nml :So :wg?
.lln:l.l ulnct a r.bird -uc‘h uppniur; the thru appraisers -bnll g0 upou the t
p:elr.he-. 1nepeet th. improvements and determine their tl.:l.: lntkot value,

and report their findingl to both the Lessor and hlue, mh ﬁmling. by the
lpprai.serl -h.u constitute thc fair nrket value of th- improvements for

:hc purpose of thil section. }

Should the 1eue be cauee.ud . horoin provided, t:hc Lessor,
acting through the 'Un:lveuir.y of llorr.h Carolina at Chapel llul, llorth
Carolina, shall have th- hn-dht- rizht of u-cntry upon the prsﬂno for - ’
all purposes.. )

‘IN TESTIMONY WEERECF, the State of North Carolina has e.nQ.af this
:I.nstrment td’ be’ eueute:! in its name by James E. Holshousar, Covernor,
attntcd by 'l'lud Eure, Secretlry of Stata, and the Great Ssal of the Stats .
of Nort:h Carolina hereto affixed, by virtue of the power and authority
afore-n:l.d; and University of North Carolina Faculty-Statf Racmtion
Auoc:l.ltinn, Incorporated, has clmd this instrument to be omur.od :ln 1tl s
'.mu .by its President, attested by its Secretary, amd its coryontc ..n

hero:o -ffiud by authority duly given, all as of the day and year ﬁ.rlt

. above vz_rittcn Pi

STATR OF NORTH CAROLINA

RECREATION ASSOCYATION, INCORPORATED
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sursoruoxracmum Lo .-

saucmm oF m

* I, SARAH Jonas. a ltotu'y Public in and for satd County and -

'.sute, do hareby cert:lty that JAMES E. HOLSBDUSER. JR., Govetnor 3
of the State of North 'Gl‘ronna.‘ and THAD EURE, Schury of State
* of North Carolins, pe{.on.uy cane before me this day sod being by

-'ma duly sworn says uch for hj.nulf tlnt he l:nmn the Grut. Senl

" of ‘the State of Horth Carolina and that the seal affixed to the
' A_ foregoing instrument is the Great Seal of the State; that JAMES i.
" HOLSHOUSER, ;TR., Governor of Said State, and m XURE, .Secn'tgi.-y‘ :
_': _ o of State, subsctibed their names thereto, all by virtue of a.
- resolution of the Council of State; and that uid 1nntment :I.s thc‘
act and deed of the sut- of North c-rou.na. :

'Ill mmss wmum. ) 4 h‘vc hereunl:o set: ny hand nnd l!oturhl




S TN s V.0 "'7'1-,anonryhnu1nm
for the County and § te A!o:enid do hereby cart!.!y thlt, ﬁ z&"é_é“‘ "
é . 24 az' o 4'4 & g. . peuomlly came boforo me thips dly and L
acknmvledged that he is 8|creury of UNIVERSITY OF nom CA!OLI!IA ucm.n- '
STAFF m:cw\nou ASSOCIATION, mconrom and :Mt by nm:houty duly gtm
and as an act of UNIVERSIT! oF NOR‘m CAROLINA FACULTY-STAFY RECREATYION .
|| ASSOCIATION, INCORFORATED the foroso:lng mm:-n vas signed qu{o_gg;_)*

bee 4o , its Prui.dant. atteaud by himsalf as
B-cnl:ary, and -ulcd with the common -u:l. o! ou.d cotporution.

IN WIIN!SS WHEREOF, I have hereunto set my I\lnd and Notarisl Seal

_L.?AA:_ day of _ﬂgﬂ_____. 1976,

Ry coniu!.on cxpinu -',. .

w

aoau}’.?f e 73'77
. 8 || 2 M 79

. of f
0\3'&! ublic,
’ h tis Nowrisl seol is Certified t: lW“- .
. :wnmemm'l umﬁm s be regs

© - WITHESS my liend Bk,

Return to: Graham,

ChapeJ. e ning E%ﬁ‘i’"’ & Jackson, P. o. nox 578




BTATE OF NORTH CAROLINA

1 AMENIRMENT T0 LEASE

COUNTY OF IRMRHAM

This Amendment to Lesse made and entered into this ﬂdq
of M. 1978, by and between the STATE OF NORTH CAROLINA,
heceinafter referred to as Lessor, and UNIVERSITY OF NORTH CAROLINA PACULTY
STAFF RECREATION ASSOCIATION, INCORPORATED, hareinafter referred to as
lessece}

WITRESSEIMN:

THAT, WHEREAS, the parties herato entcted 1nto a lease agresment
dated July 8, 1976, recorded in Book 639./ page 93. Durm Coumty
Registry; and

WHEREAS, the first paragraph under Paragraph 9 in said lease
does not correctly reflect the intentions of the parties thereto, and .
said parties now desire to amend said paragraphi

NOW, THEREFORE, in consideration of the premises and the mutuval

covenants contained therein. the part:l.e- do hor-by agres that the lease

‘dated July 8, 1976. recorded in Book i39. page 93. Durham County Regiatry,

ehall be end the same is heraby amended as follows:
The first paragraph wnder Paragraph 9 of said lease le hersby
vewritten to read as follows:
Y9, Ip the.evant foreclosura proceedings ars instituted
under the laws of the State nf North Carolina under any morigage
or deed of trust covering the premises herain leased o.r any
improvemente located thereon, the Lessor shall have the option
to pay the foreclosing morcgageea(s) and teke an assigment
of all rights of the mortgagee(s) thereunder; in such event
the Lessor shall have the further right to cancel this Leese
by peying to the Lessee or to the legal entity vhich holds

bona fide legally enforceable ihn- on the property

21858
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asccording to priorities established by law, the fair market
value of the improvements located upon the property less any
mortgage indebtedness owed under a mortgage or deed of trust
other than the one(s) being foreclosed and less any amounts
paid to the foreclosing mortgagee(s) as heretofore set forth;
should the parties hersto be unable to agree upon the fair
market valus of said improvements, then the parties shall
select two disintevested.persons who shall be qualified real
estate appraisers, one to be melected by the Lessor and one
to be selected by the Lessee, and the two shall select a
third such appraicer; tha three appraisera shall go upon the
prenises, inspect the improvements and determine their falr
market value, and report their findings to both the Lessor and
Lesawe; such findings by the appraisers shall constitute
the fair market value of the improvements for the tho;l of
thia section.”
Except as herein amended, all other terms and conditions of the
Leass recorded in Book 439, page 93, Durham County Registry, shall remain
in Eull force and effect.
IN TESTIMONY WHEREOF, this instrument has been duly executed
by the parties hereto as of the date first above writtenm.

STATE CAROLINA

wn?
..\\\\*\

ey

-
** UNIVERSITY OF NORTH CAROLINA PACULTY~STAFF
m" r'".‘ft"l""l n 1"?{..[ REC, S0CI
TSR L5 8 L B BEATION ASSOCIATION, INCORPORATED
o 7

ATTEST: ]

MMZZM‘

Secretary

APPROVED AS TO FORM:

RUFUS L. EDMISTEN
At

- ¢ 21
Asaistant Attorney Gémeral
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STATE OF NORTH CAROLINA

COUNTY OF WARE

I, SHIRLEY S. BARBEE FOWLER, a Notary Public in and for the
County and State aforesaid, do hersby certify that JAMES B. mm:r. JR.,
Governor of the State of North Carolina, and THAD EURE, Secretary of
Sta;:e of North Carolina, personelly cane bafore me this day and being
by me duly sworn saya each for himself that he knows 'the Creat Seal
of the State of North Carolina and that the seal affixed to the fore-
going instrument is the Great Beal of che State; that JAMES B. HUNT, JR.,
Governor of said State, and THAD EURE, Secretary of State, subscribed
thefr names thereto, all by virtue of a resolution of the Council of
State; and that said instrument is the act and deed of the State of
North Carolina.

IN WITNESS WHEREOF, 1 have hereunto set my hand and Fotarial

Seal, this the 4 day of t(/}_w . 197_.!1_ .

Notary Public

My Commigsion Expires:

Z. 2.7
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sTatE o NORT# CARDLIMA
COUNTY OF C:m.- CHATIHAM

I, Z’au é. ééf-a aéé. a Notary Public in and
for the County and Stata aforesaid, do heraby certify that '
CHORLES £ HHSHBLE  suensss co suto m

this day and acknowledged that he is Becretary of

guzgmn‘g’ of Nonlh Cneoltvn F‘ﬂsgﬁ:’-&ﬂi’g@m‘ w Associatin, , Ticonpamsted

and that by suthority duly given and as an act of
Qn‘,mn‘[? ﬂE Ncﬁ %‘ﬂ' FMI#M Mh_ﬂﬁ__ud ivw , I} "f“‘hi
the foregolag tnstrument vas signed by Fgank Thomas MSTres .,

its Preaident, attested by himself as Sacratary, and sealed with the ‘common

seal of satd corporation, ,-:‘}"\'{N;?g'%"'&’
9
WITHESS WHEREOP, I hive hereunco set my hand and NotsrPShNe Sy

this ﬁ\ day of m__. 1921. /
\pa 2

commission expires: .

' CILED ' State of North Corming-Durhams Cougty * Pl
| ™ ; iicotals) of N .
sain la# rase P9 $” N m;';;‘;:.f;"ms:‘.?. e %i% é%d‘:{’

onits i3 (are) exrtifind ts be esvreed”

- ] [l . . .
Oer 15 2us Pli'MD miste L3 cou L. a0l
RUTH &, GARREIT Ruth C. G
ALGISTIR 7 LERDS © Ragister of Deads .  Aswrtent, Tayoty
Registes of Confa

Uit AM CRUNTY, K¢
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SECOND_ANENDMENT TO LEASR

COUNTY OF DURBAM

Aol WT/

' This Amendment to Lease made and entered into this o2 —
day of (Jrfaftd. , 1986, by and betveen the BYATE OF NORTH
CAROLINA, hereinafter referred to as lLeesor, and UNIVERSITY OF
NORTH CAROLINA FACULTY STAFF RECREATION ASSOCIATION,
INCORPORATED, hereinafter referred to ae Lessee;

WITNRSSETH:

THAT, WEERBAS, the parties hereto entered into a lease
agreement dated July 8, 1976, recorded in Book 439, Page 93,
Durham County Registry; and

WHERBAS, the parties hereto entered into an amendment to _
said lease dated December 1, 1978, recorded in Boo Page 223,
Durham County Registrys and

WHEREAS, the Lesanee wishes to make further improvements
{Improvements) to the property, and said parties nov de_aite to
amend said lease;

NOW, THEREFORE, in consideration of the premises and the
mutual covenante contained therein, the parties do hereby agree
that the lease dated July 8, 1976, recorded in Book 439, Page 93,
as amended by agreement recorded in Book /;’_"_Z, Page.g& purhan

23527
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County Registry, shall be and the same is hereby amended as
follows:

1. The following provisions shall be added and made part
of the lease agreement:

{a} All costs of constructing the Improvements shall be
borne by the Lessee, including utilities during construction.
From the effective date of this Lease, Lessee shall maintain at
its own cost and expense property insurance upon the Prenisqs and
the improvements to the full insurable value thereof. This
insurance shall include as named insured the interest of fhe
Lessor and the Lessee in the Improvements and gshall include "all~
risk® insurance for physical loss or damage including, without
duplication of coverage, theft, vandalism and malicious mischief.
Such insurance way name the lender under the Secured Loan {as
defined below) as a loss payee, as its interest may appear. In
addition, Lessee shall maintain at its own cost and expense
céuprehensive general liability insurance on an occurrence basis
vith minimum limits of liability in the amount of

ONE HILLION AND NO/100 DOLLARS (§1,000,000.00) for bodily

injury, personal injury or death to any one person and

FOUR MILLION AND NO/100 DOLLARS ($4,000,000.00) for

bodily injury, personal injury or death to more than one person
and _ ONE MILLION _ AND NO/100 DOLLARS ($),000,000,00) with
respect to damage to property including water damage and
sprinkler leakage. The lender under the Secured Loan shall be
named as an additional insured in such comprehenasive general

liability policy. The Lessee shall furnigh certificates of
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insurance acceptable to the Leasor prior to the commencement of
construction of the Improvements and annually each year
thereafter for the term of this Lease. The above mentioned
insurance coverage shall be obtained from a company duly licensed
to do busineas in North Carolina. These certificates shall
contain a provision that the coverage as afforded under the
policies will not be modified or canceled until at least thirty

- (30) days prior written notice has been given to the Lessor and
Lessee,

"{b) After the Improvements have been erected, they shall
not be taken down, removed or subatantlally altered by Lessee
without the prior written consent of Leasor. Lessee may remove
all personal property not permanently attached; however, all
property not removed within sixty (60) days after termination of
this agreement shall becéﬁe the property of the Lessor, at its
option, or be removed by the Lessor at Lessee's expense,

(c) Upon the termination of this Lease, the Improvements
shall become a part of the freehold and the sole and absolute
property of the Legsor in fee simple absplute.

(d) Should Lessee cease to use the Premises and
Inprovements for the purposes herein described, thie Land Lease
shall terminate immediately and Lessor shall have the right of
re-entry upon the Premises for all purposes.

(e) Lessee shall, aL its own cost and expense, operate
and maintain the Improvements and all related improvements and
pystems whenever constructed, Lessee further agrees that it will

provide and pay for all appropriate services, including security,
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electricity, heat, water, sower, telephone and/o; other utilities
for the Premises and the Improvements. Purther, Lessee agrees to
maintain and keep the Premises and the Improvements in good
tepair and tenantable condition and to pay to the appropriate
taxing authorities ad valorem taxes and the assessment for any
municipal impfovements..if any, thét may be lawfully aspessed
agalnst the Prenises and/or the Improvements.

(£} In the event the demised premises and improvements or
4 pubstantial part thereof, shall be damaged by fire or other
cagualty, the Lessee may terminate this agreement or may repait
the damage as it detexnines. If Lessee determines to make the
necessary repairs or renovations, any proceeds from fire or
casualty insurance shall belong to the Lessee. If Lessee
determines not to make the necessary repairs or renovations, then
any proceeds from fire or other casualty insurance after the
payment for any indebtedness thereon shall belong to the Lessor,
except for any proceeds paid Lessee from insurance for its
personal property located on the premise. Lessee's determination
concerning repair as stated in thie paragraph shall be given to
.the Lesgor in writing within ninety (90) days of the fire 6:
cagualty causing the damage.

{g) To the extent not covered by insutrance, Lessee agrees
to indemnify and hold harmless the Lessor against any claias,
damages, obligations or suits connected with the use of the
Prenises and the Improvements and arising out of or cauged by
acts of bad faith or negligence by Lessee, its assigns or

invitees, lessees, servants, employees oc agents, or any of then,
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except any claims, damages, obligations or suits arising out of
acte by the Lessor or the University, their assigns, servants,
employees or agents, or any of them.
2. Paragraph 9 of said lease and amendment shall be
deleted and the following provisions submitted therefore:
Lessee intends to obtain a $.275.000.______ loan from

Rorth Gupliya National Bank for the construction of the

Improvements, to be repaid in _mmthly _ installments and to be
secured by a first deed of trust on Lessece's leasehold interest
created herein and the Improvements on the Premises (the "Secured
Loan"}.

{a} In the event of a default under the Becured Loan,
Lesgsor shall have the option to cure such default by making the
required payment or rendekin§ the required performance to the
secured lender, Any such default by Lessee and its cure by
Lessor shall conatitute an assignment to Lessor of all of
Ltessee's interest under this Lease Agreement. Buch assignment
shall not cause & merger of the Lessor's and Lessee’s interest
under thias Agreement S0 long as any portion of the Secured Loan
remains unpaid. In the event Lessor cures any Lessee default in
the Secured Loan, Lessor may further elect to make subsequent ’
installment payments called for in the note and to render to the
secured lender the performance required under the Secured Loan
documents. In the event Lessor elects to exercise this right to
make gsubsequent installment payments, it shall be entitled, upon
full satisfaction of the Secured Loan, to take an assignment of
all the secured lender's rights under the Secured Loan and shall

have the further right to terminate this Lease.
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{b} The leasehold deed of trust shall contain language to
the effect that, in the event foreclosure proceedings are
-instituted under such deed of trust and the laws of the State of
North Carolina, the Lessor shall have the option to pay and
sutisfy the Secured Loan in full and take an agsignnent of all of
the secured lender’s rights under the note and the deed of trust.
If Lessor, after the institution of foreclosure proceedings,
electy to satisfy the Secured Loan in full and take an assignnent
of the secured lender's rights thereunder, then Lessor shall have
the further right, by written notice to Lessee, to terminate this
Lease.

{¢) In the event of a default under the Secured Loan and
if the Lessor elects not to cure such default as provided in this
paragraph 9{a) and 5(b), then the lender upon written notice to
Lessor may take an assignment of the Lessee's interest in this
Lease, for the term of this Lease or for the remaining term of
this Lease or until the Secured Loan is paid in full, whichever
is shorter. It is understood that the lender may wish to
sublease the Improvements during the term of the assignment,

Said sub-tenant shall be approved by the Leswor, which approval
shall not be unreasonably withheld and shall be subject to all
other pertinent provisions of this Lease. Any termination of
this Land Lease pursuant to this paragraph 9 shail be effective
the date the Secured Loan is canceled of record in the Office of
the Register of Deeds of Orange County, North Carolina.

' {3) Lescor hereby consents to Lessee obtaining the

Secured Loan, Other than the Secured Loan, Lessee shall not
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mortgage or encumber the Premises or the Improvements without the
prior written consent of the Lessor., Llessee represents and
warrants that it will apply the proceeds of the Secured Loan
first against all previous loans made to Lessee encumbering the
_Property, thus cancelling any Deeds of Trust, and second to
construct the improvements.

(e) If, for any reason, the lLeasor shall gseek to
terminate or cancel this Lease Agreement by reason of Lessee's
default under any provision, covenant, promise or condition
thereof, no such termination or cancellation shall be effective -
as against lender unless and until Lessor shall have given ‘lender
sixty (60) days prior written notice of Lessee's default, which
notice shall state with particularity the nature of Lessee's
default and what acts or events are necessary to cure same., Prom
and after the date of receiving such notice, lender shall have
sixty days in which to either:

(i) cure or cause to be cured such default in
conjunction with whatever remedies it may have under its deed of
trust on the leasehold or at law or in equity, including taking
possession of the leasehold as a mortgagee-in-possession, or

(1i) serve notice upon Lessor of Lessee's breach and,
after giving Lessor a thirty (30) day opportunity to exercise its -
rights under paragraph 9(a) above, may, if Lessor does not
exercise those rights, serve written notice of lender's takinﬁ of
an assignment of Lessee's interest as pr&videﬂ in paragraph 9{(c}.

In either event, such action by lender shall_abate

Lessor's right to terminate or cancel the Land Lease.
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{£) Once the lender records its deed of trust, Lessor and
Lessee shall not amend or modify the Land Lease without lender's
written consent. Such lender is a third party beneficiary of
this covenant as well as those in parsgraph 9(c) and (e).

3. Except as herein amended, all other terms and
conditions of the Lease recorded in Book 439, Page 93, and Book

. Page Durham County Registry, shall remain in full

force and effect,

IN TBSTIMONY WHEREOF, this instrument has been duly
executed by the parties hereto as of the date first above

written.

ETATE OF NORTH CAROLINA

Governor

UNIVERSITY OF NOBTH CAROLINA
PACULTY-STAFF RECREATION
ASSOCIATION, INCORPORATED

Lt Bl Cetd

ATTEST:

. DS ¥ Wt i i g
& ovmer. ¥ Kieheo mmmugﬁ%m

Secretary SEM
APPROVED AB TO FORM: 1%7
G, x
LACY THORNBURG

Attorney Gener;l
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STATE OF FORTH CAROLINA

coumor}au"é"""f""'

, & Notary Public in and for

the County and State aforesdaid, do hereby certify that JAMES
MARTIN, Governor of the State of North Carolina, and TBAD EURE,
Becretary of State of North Carolina, personally came before me
this day and being by me duly sworn each for himself that he
knows the Great Seal of the State of North Carolina and that the
seal affixed to the foregoing instrument is the Great Seal of the
State; that JAMES MARTIN, Governor of said State, and THAD EURE,
Secretary of State, subscribed their names thereto, all by virtue
of a resolution of the Council of State; and that said instrument
is the act and deed of the State of North Carolina.

IN WITNESS WHEREOP, I have hereunto set my hand and

Notarial Seal, this the ,.21 day of m, 1986.

Notary gm&‘?c
My Commimsion Expires:

10-25-972 J—
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STATE OF RORTH CAROLINA |

v

commorW

1, é&lﬁ?ﬂ/a Notary Public, do hereby

certify that ‘é&g.“g_m personally appeared before.

me this day and acknowledged thatJdhe is the Becretary of THE
UNIVERSITY OF NORTH CAROLINA FACULTY STAFP RECREATION
ASSOCIATION, INCORPORATED, a corporation, and that by authority
duly given, and as the act of the corporation, the foregoing
instrument was signed in its name by its President, sealed with
its corporate seal, and attested by as its Becretary.
WITNESS my hand and official seal this the éa! day of

@&L. 1986.

AR
My Commission Bxpires: ot Lol
A Rssrartin. £0,. 1577 '
| FILED
budk 1A2PAGE lo-12L

Nor ¥ 338 PH'BE

‘RUTH C. GARRETT
REGISTER OF DEEDS
Siate of Maria Carclica-Derhem Bg:n - DURHAM COUNTY, nC
Tha lecezoing coriiticsieiai ol 5 .
& Holery Distarien) Public for 2

wails is Loce) cortiCiud to be correct
This the AV
AiC,
Ragleter of Doeds By Asolotunt, A

Nagioter of Devis



