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Reply to: Revenus Festron
Telephoue. ($19) 716-6330
Fax. (919} 1153350

RE: Advisory Opinion: Authority of cities to levy Jocal franchisc taxes upon electric
power companies when they receive anly a partial tax distribution for a fiscal vear;

G.5. §5 105-116 and 116.1

Dear Secretary Tolson:

G.S. § 103-116 levies an annual franchise taX upon the gross receipts of electric power
componies. The tax is impased for the fisoat year of the State in which it bovomes due, G.6.§

10$-114(a3). The retumn is filed quarterty; dependent upon total sales, pawer companies may pay
the tax mare frequenty. Scction 116(b). G.S. § 105-1 16.1(b) requires that the Secretary of
Revenue distribute a specificd share of the taxes to cities within 75 days aficr the end vt cach

calendar quarter. 1d.

For fiscal year 2001-2002, cites received franchise tax distributions in September and
Decernber, but none in March and june. The Governor directed that March and June distributions
be applied 1o the State budyet Jeficic The Gevernor passesges extraordinary consritutional

powers lo reduce State expenditures 10 achieve a balanced budget.

N.C. Const., Art. L1, 8.5(3).

G.S. § 105-116(¢) provides in pertinent part that municipalities may ot levy similar franchige

1axes upon power companics “so long as there 1s a distribution 10 ¢

this section....”

tuies from i tax imposed by

In light of the foregoing. you request our opinion s 10 whether a city may levy a local
franchise tax upon ¢lectric power companies effective July [, 2002 when it has “reccived some
but not all of a distribution of the state franchise 1ax in fiscal yeur 2001-2002."

Scant direct avthority exists to aid our analysis. While the prohibilion agaiast
municipalities levying un independent franchise tax can be traced to 1949 apparently it has never



Aug 0S 02 02:35p

JID DI~ 1%9dJd

Foad

-' o

R Normis Tulson
Sscretary of Revenue

suly 11,2002

Page 2

been judicially construed. Nevertheless, for several reasons we advise that the legislative
prohibition continues 10 bar municipalilics from imposing similar franchisc taxes.

Technically, since the franchise 1ax is an annual Jevy, and cities have in fact received full
shates of the levy for the previous two quarters, there has been 2 distribution to them during the
fiscal year within the meaning of Section 116(e). The conditions upon which the legislature has
clceted to confer taxing authority upon a subordinate unis of goverunent simply have not been
satisficd. The powers of municipalities “relating to raxation are strictly construed.” Kenny Co.v.
Brevard, 217 N.C. 269, 272 (1940). A 1ax imposcd without authority is an illegal tax.

v ent Comm. v. Gujlford € 214 N.C. 585, 589 (1968).

Moreover, for purposes of statwlory construction it fs well seitlod that the legislature
enacied Section §16(¢) fully aware that its provisions would be interpreted consistent with the
cxceptional ¢ongtinnional powers given the Governor i times of economic crisis. daw Y. Emery.
234 N.C. 581, $85 (1944). The natuse of these powers, themselves conditionally limited in
duration, further suggests that “so long as™ there remains a statutory roechanism normally
requiring disuibution, a presumptively wmporsry suspension of reimbursement was not intended
10 automatically cede laxiug authorily.

We hope the foregoing Is helpful.
Sirperely, /{/ /
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Reginald L. Watkins
Senior Deputy Attormey General

George W. Doylan

Special Deputy Attorney General
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